February 21, 2006

The European Union: Confederation, Federation or Association of Compound States?

A Hayekian Approach to the Theory of Constitutions

by

Charles B. Blankart

Humboldt University Berlin

Abstract

The European Union of today is neither a confederation nor a federation, but rather an association of compound states. It is shown that this mixture of two forms of constitutional contracts implies inconsistencies prone to political deadlocks. A Buchanan/Tullock/Rawls approach to a reform suggests a clear choice between either a confederation or a federation. In this paper, however, it is proposed to follow a Hayekian approach in which issue groups are allocated to a confederation or to a federation respectively depending on the revealed homogeneity of preferences of the citizens across the Member States. Hence both, Council and European Parliament, would remain the central decision makers but with separate tasks. Suggestions are made how to improve their election and their decision rules. The paper should contribute to the debate on reforming the European institutions which emerged after the Brussels summit of December 2005. 
 “Within the Union, the European institutions must be brought closer to its citizens.” This was the task assigned to the European Convention for designing the Constitution of Europe by the Declaration of Laeken in 2001. Has this duty been fulfilled? Is the draft Constitution closer to its citizens? The verdict of the voters in France and in the Netherlands showed that it was not.

Tough identification with the text

But the causes of the constitutional crisis are deeper. Most Europeans adhere neither to their European Parliament nor to their Council. Brussels decisions are being perceived as rather authoritarian than democratic. An explanation could be: The European Union is neither a confederation nor a federation, but an “association of compound states”, meaning a combination of both. The European Council as an element of a confederation clashes with the Parliament as an element of a federation. Resulting contradictions are won by the Commission, an institution which is lacking democratic legitimization; but also determines the future of the Union. Alternatively we propose a procedure how to decide between a confederation and a federation. 

Which constitutional structure?

In order to discern these contradictions, the two elements, building the “association of compound states” – the confederation and the federation – have to be seen in their pure appearance.  The confederation is based on a two-level contract. The citizens agree on the competency of the state in their individual states and delegate parts for common resolutions to the Union. The confederation hence resorts as a treaty based upon a number of national treaties. Decisions of the Union are consensus based, because the latter cannot ignore the individual states and therewith undermine their constitutions. The majorities of voters in each state must not be balanced between the states. The majority of each state is counted separately. We can say that the gross principle applies. 

In contrast the federation comes into being by a treaty of all residents within the Union. They themselves, not their representatives, are contractual partners. The Union may allot global competences to regions and satisfy itself with selected ones. But sovereignty is not exercised by the regions; just being subordinate states. Hence the majorities are not considered separately, but are balanced in the Union. The net principle applies.
Individual preferences count

Whether the one or the other constitutional form qualifies depends on the preferences of the citizens regarding Europe. A confederation is suitable if the preferences of the citizens are unequally distributed between the Member States. In some states the Europe friends – supporting the activities of the EU – prevail and in others the EU sceptics outweigh, who do not reject the EU, but are however more reserved. I will denote this preference distribution as case 1. In that case it is beneficial to find an arrangement in the member state. Only if a consensus seems possible to reach on the federal level, the matter should be passed on to that level. On the other hand, case 2, where EU friends and EU sceptics are about equally distributed in both states, the decisions-making process may be combined in one step without prejudice. The federation is indicated. 

The two cases are illustrated for the entirety of 100 million voters in the following table:

	
	Case 1 :
	confederation
	Case 2 :
	federation

	millions 
	EU-friends
	EU-sceptics
	EU-friends
	EU-sceptics

	Voters in A
	45
	20
	35
	30

	Voters in B
	10
	25
	20
	15

	Voters in A+B
	55
	45
	55
	45


An illustrating example 

We consider a union of two Member States A and B of equal size: 65 million inhabitants in A and 35 million inhabitants in B. Supposing for instance, the specific question is considered, whether speed limits on freeways should be introduced EU-wide or on member state level. Assuming preferences are as case 1 illustrates in the table above, it is better to vote in the confederation, since merely 35 (10 + 20) million electors are outvoted, instead of 45 million as in an election within a union. But if the preferences for this particular example are as shown in case 2, it will be worthwhile to vote in the federal state. 45 million individuals would be outvoted, exactly as many as in the two-level voting process in the confederation.

According to the Treaty as well as to the draft Constitution, however, and this is the crucial point, a decision has to be performed following both, the confederation-, as well as the federation principles. This is without relevance in Case 2 as it implies a redundant double load. Is case 1 applicable instead, the mixture of the two procedures is not only not beneficial, but also comes with important disadvantages. The decisions according to the gross principle disagree with the ones from the net principle, thus the policy is blocked by contradictions. It is not helpful to argue that speed limits are combining national as well as European-wide aspects.  A combination of those two procedures does not solve the problem, but this might be reached through a separation in a national and a European-wide decision. 

Disguised antitheses 

In the European reality this contradiction is partly disguised, because the Council and the Parliament each are combining elements of the federation, as well as the confederation. The decision-making process in the Council is not always unanimous, but frequently by qualified majority, and the Parliament is made up of delegates, who are weighted per state. Nevertheless, disguised does not mean repaired. On the contrary: to the existing inconsistencies, another one is added. In order to circumvent the appearance of these contradictions, there is the need for an additional institution, which whitewashes them. 

This is achieved by the European Commission. Not depending on democratic confirmation, it can pursue its own power strategy and may enforce it against the mutual blocking decisions of the Council and the Parliament. Its power is based on exclusive procedural rights. It possesses sole right to determine the agenda. Furthermore the Commission has unilateral flexibility. Its bills may be changed or withdrawn at any time, while this needs unanimity in the Council. The more the Commission breaks the blockade between the Council and the Parliament, the less the policy is connected to the people. It is true that the co-decision procedure according to art 235 EC looks as a compromise between the principles of a confederation and a federation. But this is misleading as the issue remains joint though it might be separated in confederate and federate parts.

Extension of Union competences

The draft Constitution did not reduce the construction defaults; instead it intensified them through the enlargement of the catalogue of competences within the union. The Commission possesses broader general possibilities.  This can be used to put more subjects on the agenda for new laws and thereby plays off the Council against the Parliament and vice versa. For that, new competences have been defined by the Convention in the following fields: the energy policy (efficiency, certainty of supply, energy savings, Art. III-256), the cultural policy (Art. III-280 paragraph 5b), sports ((Art. III-282), civil protection (Art. III-284), and the administrative cooperation (Art. III-285). Completely new is the approach for a program in the European space policy (Art. III-254) as well as the European guidance of direct foreign investments (III-315). Tourism policy (Art. III-281) and the promotion of rural areas (Art. III-220)were added in the final round of decision-making. A whole bunch of additional competences were introduced through the implementation of the Charter of Fundamental Rights as part II in the European Constitution. Articles of that place are valid “only when they are implementing Union law” (Art. II-111). But the more the competences of the Union grow, the more the scope of the applicability of the Charter will expand. National interpretive principles of fundamental rights need to be substituted by the European ones. This implies legal acts by the Union, which are already announced in Art. II-112 paragraph 5. Each of those issued laws increases the power of the Union and limits the autonomy of the Member States. A European educational policy affects the national definition of what is academic freedom through Art. II-74 and the national interpretation of rights to education through Art. II-73. The EU-cultural policy implies an EU-definition of Art. II-82: “The Union shall respect cultural, religious and linguistic diversity”, in fact an incoherent EU-competence. If the European social welfare legislation comes into effect, e.g. the European law of protection against unlawful dismissal (Art. II.90) has to be applied as well.

A Closer Look at the Draft Constitution

The contradiction inherent in the association of compound states clearly resorts from the first article of the draft Constitution: 

“Reflecting the will of the citizens and States of Europe to build a common future, this

Constitution establishes the European Union, …”

It does not resort from the text what the European Constitution should be. Is it a treaty among the States of Europe in which case we should expect a confederation – or is it a treaty among the citizens of Europe pointing to a federation? As it has been shown above, it cannot be both. The intention to combine both forms of constitutions weakens rather than reinforces the Union

How to decide on a Constitution of Europe?
It is not the task of an economist to find out whether the European Union should be a decentralized confederation or a centralized federation. The problem is rather to design processes of constitutional choice that allow citizens to have the degree of centralization which they want.

Following Buchanan and Tullock (1962) and Rawls (1971), citizens should make their constitutional decisions from behind the veil of ignorance either because the constitution will come into effect at a later date so that they do not know their particular positions when the decision is made or because individuals deliberately step behind the veil and behave as if they were ignorant. They may have enough general information so that they see the advantages of a confederation or a federation over an association of compound states. They may also see that a confederation is more suitable if preferences between individuals of different Member States differ and that a federation should be chosen if preferences are similarly structured across Member States (see table above).

But it is difficult to imagine that they will know whether the preferences of their fellow citizens will be heterogeneous or homogeneous in an indefinite future.  Maybe that the heterogeneity among Member States will increase, and they will be better off with a confederation, or that they and their fellow citizens will feel more and more as Europeans and loose their specific regional roots and preferences, so that a federation is appropriate. But this is exactly the question which an average European of today is not able to answer. Therefore she or he applies the convexity theorem of economics as a conjecture and chooses the association of compound states as a combination between a confederation and a federation. We have shown, however, that, by doing so, they will make exactly the wrong decision (see table above).

So far Buchanan and Tullock as well as Rawls are not of great help for solving our constitutional problem. A Hayekian economist, in contrast, would not be surprised that individuals make the wrong constitutional decisions. How should they make such abstract choices as that following from Buchanan/Tullock/Rawls’ approaches? Isn’t that too demanding? : A typical case of an anti-Hayekian construcitivism, of a pretension of knowledge over complex processes which cannot be designed, but only discovered by experience? (cf. Hayek [1991] ch. 2). 

But how should a constitution be discovered? Apparently the two step procedure of constitutional and post-constitutional decision making according to Buchanan and Tullock and Rawls is not enough. The constitutional choosers have first to learn, before they can make good decisions. For that the Buchanan/Tullock/Rawls two step procedure has to be amended by a third step:

· Decisions on issues (post constitutional stage)

· Decisions on how to decide on issues (constitutional stage [Buchanan/Tullock, Rawls])

· Decisions on how to organize constitutional choices.

The last decision is missing in the ongoing theories of constitution. But when we interpret Hayek correctly, it seems that he wanted to propose processes allowing, by trial and error, to gradually improve the constitution (Hayek 1968). In his view, the market is seen as such a discovery procedure in the domain of private goods. But what procedure could be appropriate for constitutional choices? How should we decide on choices between confederation and federation? I propose that the choice can be made in an evolutionary way, “issue field” by “issue field” according to the pertaining homogeneity of preferences. 

We start with deciding on all issues in the framework of a confederation which means that all issues have to be decided on two levels, the Member State and the Union level. The gross principle is strictly applied (see above). Should, later on, the experience reveal that, after a number of voting rounds on an issue group, the structure of preferences becomes increasingly homogeneous, and the approving or disapproving voting outcomes become similar among Member States as in case 2 above, the particular issue field, can be allocated to the federal state. The larger the number of homogeneous issues the closer we approach the federal state. Now, the one step procedure of the federation is enough (see table above). Where, on the other hand, heterogeneity among Member States persists, it makes sense to continue decision making within the structures of a confederation. If an issue field has been allocated to the Union level, but, according to some individuals, preferences become again heterogeneous, a referendum could be tried to test whether the assumptions of antecedent assumption of homogenous preferences is still adequate. As a result we might expect that for example foreign aid for catastrophic hazards is settled in the federation, whereas speed limits remain in the confederation.

Institutional consequences: European Council and European Parliament

The two principal institutions in the European Union are the Council and the Parliament. As we have seen above, the Council stands for a Confederation, especially in its composition of the European Council of the heads of state and of government. These personalities are elected by platforms representing a position close to that of the median voter. Their being in office stands for an implicit referendum outcome which is required on principle in the two stage process of a confederation. The European Parliament, in contrast, stands for a federation as its members can be seen as a representative sample of the population as a whole.

From the point of view of a confederation or a federation, Council and Parliament are mutually exclusive. Should the citizens opt for a confederation, the centre of decision making will be the Council, and the Parliament should be abolished. Should they opt for a federation, the Council should be abolished as  the centre of decision making is the Parliament (cf. Mueller 1997). Maintaining both would lead to inconsistencies in a confederation as well as in a federation resulting in a constitution close to that of an association of compound states. Only if we follow the Hayekian approach both bodies should exist. But they should work more or less independently, each in the field of its allocated tasks.

The logic of the two requires specific mechanisms of decision making and of voting for the Council and the Parliament. 

In a confederation voting rules in the Council are important. Unanimity or close unanimity in the Council is required to secure that the constitutions of the Member States are not violated by the dictate of the majority of the Council. Any deviation from unanimity is apt to disregard the will of the constitutional majority of a Member State. Even a 90 percent approval requirement in the Council may have the effect that decisions requiring 50 percent voter support in a Member state are watered down to only 45 percent. When the required majority is 72 percent in the Council as foreseen in art 205 of the Treaty of Nice, the support by the voters on the floor may decline even close to 36 percent etc. To conclude: The two stage decision making procedure of a Confederation is in danger of leading to much larger deviations from majority rule than one might think at a first glance.

In a federation the rules for electing the Parliament should be carefully considered. As a federation is a contract among citizens, the majority of the whole citizenry counts. Regions are not part of the contract. They may be granted autonomy, but they have no sovereignty. It seems logical therefore that the representatives are not elected in regional election districts, but in the Union as a whole. Thus the Union forms one election district, and candidates can collect votes wherever they come from.

If one nevertheless wants to keep a regional element, one may allocate at least one representative to each region and provide that the total number of votes given to a regional group of representatives is proportional to its percentage of the voting population. It can then be left to the regions how they want to distribute their individual number of votes to its representatives. 

So in the first as well as to some extent in the second case it is guaranteed that the Parliament forms a body of representatives mirroring as closely as possible the preferences of its citizens.

Conclusions

· A confederation as well as a federation may be valuable alternatives in a Constitution of Europe.

· They seem both superior from a consistency point of view to the actual association of compound states aiming to mix elements of a confederation and a federation.

· Should citizens decide in favour of either a confederation or a federation, either the Parliament or the Council respectively should be abolished.

· But citizens are not required to make a once and forever decision of having either a confederation or a federation.  They can collect experiences issue group by issue group on the relative superiority of either constitutional rule and apply on each the appropriate decision rule.

· Individuals have to make a choice, how to make constitutional choices

· This procedure allows an evolutionary choice between the two Constitutions. In this sense the procedure proposed here is Hayekian and not of the Buchanan/Tullock/Rawls type.

· It has been criticized that this form of constitutional decision making leads to too much government centralization. It is indeed to some extent unavoidable that a federation is more centralistic than a federation as it involves only one sovereign level of government. It therefore important that citizens draw a clear border line between state and private domains in a federation so that leviathan is avoided. But with a confederation, too, care is needed that government activities do not unwillingly slide over to a federation type decision making because voting rules in the Council depart from the principle of unanimity.

· In spite these dangers it seems preferable to make the choice between confederal and federal government in small steps as it follows from applying the principles of Hayek.

----------------
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� This starting point as well as some of the introductory sections are improved versions of Blankart (2004). In the paper submitted here I propose an institutional solution to the problems raised there.
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